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ClVIL APPEAL NO. 5830 OF 2007
(Arising out of SLP (C) No. 14452 of 2007)

S.B. Sinha, J.

1. Leave granted.

2. Connotation of the term’inconme’ for the purpose of determ nation of
"just conpensation’ envisaged under Section 168 of the Mdtor Vehicles Act,
1988 (the Act) calls for question in this appeal which arises out of a
judgnent and order dated 6.4.2007 passed by the High Court of Judicature at
Al | ahabad, Lucknow Bench at Lucknow i n FAFO No. 171 of 2001.

Respondent’s husband R K. Srivastava was enployed in a conpany naned

Gabriel India Ltd. Wile he was travelling in an auto rickshaw from
Charbagh Railway Station, Lucknow to his residence situated at Ashok

Marg, the same net with an accident with a ' Mahindra Conmander Jeep’

driven rashly and negligently.. He sustained injuries and ultimtely
succunbed thereto. Respondents herein filed a claimpetition before the

| earned Tribunal. A salary certificate was produced in the said proceedi ngs
which is in the following terns :

Ear ni ngs
Anpunt
Deducti ons
Anpunt

Basi c
3420. 00
CPF( S)

488. 00
Speci al Pay
70. 00

CPF (Add)

FDA
350. 00
Gs
3.75
VDA
1040. 00
LICAES
509. 10
CCA
100. 00
HRR

HRA
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1047. 00
MGPI

60. 00
Washing All.
75. 00
Soci ety
576. 00
Conv.
225.00
Uni on
3.00
Cant . sub.
265. 00
HBA
340. 00
C.E A
2040. 00
B. Fund
10. 00
Tot al
8632. 00
Tot al
1989. 85

3. The | earned Tribunal opined that in conputing his inconme, the

el ement of conveyance all owance only would fall outside the purview of
income. On the aforenentioned basis, the nonthly incone of the deceased
was assessed at Rs.20364/-. Applying the nultiplier of 13, as the age of the
deceased was 45 years, it was held

"As such, on using multiple of 13 to the annua

i ncone of deceased at Rs.2,32,372/-, the anount

wor ks out to Rs. 30, 20,836/-. The deceased woul d

have spent 1/3rd of this anpbunt on hinsel f,” hence

on deducting 1/3rd fromthis amount, 2/3rd

conpensati on ampunt cones to Rs. 20, 13,890/-."

It was concl uded:

"Considering all these facts, | reach to this finding
that the petitioners are entitled to get 2/3rd of the
total inconme of deceased worked out by using

multiple of 13 i.e. about Rs.20,00,000/-. Issue No.5
is decided accordingly. It is the liability of
opposite party No.3 Insurance Conmpany. On

behal f of opposite party No.3, the ruling of

Hon’ bl e High Court Sm. Lalta Devi Vs. Suresh &

Os., T.AC 8, 1999 (1) page 847 has been filed
before ne, but this ruling does not extend any
specific benefit to opposite party No.3. Hence,
whil e deciding this issue No.5, | cone to this
conclusion that the petitioners are entitled to get
Rs. 20, 00, 000/ - (Rs. Twenty Lakhs) as

conpensation. "

4. The Hi gh Court, on an appeal having been preferred both by the
appel  ant as al so the respondents, partly allowed the same by a comon
j udgrment hol ding that clainmants were entitled to conpensation calculated in
case of the deceased at Rs.19,53,224/- along with interest @9% fromthe
date of presentation of the claimpetition till its realization, holding that
travel ling rei nbursenment could not be taken into consideration for
conput ati on of net inconme of the deceased.
5. Appel ant is, thus, before us.

Keeping in view the inportance of the question involved and
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furthernore in view of the fact that the first respondent was appearing-in-
person, we had requested M. L.N. Rao, |earned senior counsel, to assist us
in the matter.

6. Subm ssion of M. Satija, |earned counsel appearing on behalf of the
appel lant, is that for the purpose of conmputation of the amount of
conpensati on what was material is the basic pay and not other allowances

and, in that view of the matter, the Hi gh Court has conmitted a serious error
in opining otherwise. The |earned counsel contended that enphasis by this
Court are being laid on conmputation of danages based on net incone and

not gross income. It was also contended that in any event the amount of
conpensati on awarded by the Hi gh Court is on higher side.
7. M. Rao, however, submitted that apart fromthe basic salary,

contri butions made by the enpl oyee shoul d al so be taken into consideration
for calculation of the anbunt of conpensation, inter alia, on the prem se that
the sane woul d have becone payable to himat a future date as, for exanple
vol untary retirenent, superannuation etc. which would be beneficial to the
entire famly. |t was pointed out that the contributions towards Provident
Fund, Life Insurance Corporation, gratuity etc. are includable in the
definition of i ncone.

8. The term”incone’ has different connotations for different purposes.
A court of law, having regard to the change in societal conditions nust

consi der the question not only having regard to pay packet the enpl oyee
carries home at the end of the nmonth but al so other perks which are
beneficial to the nenbers of the entire famly. Loss caused to the famly on
a death of a near and dear one can hardly be conpensated on nonetory

terms.

9. Section 168 of the Act uses the word ’ just conpensation’ which, in
our opinion, should be assigned a broad nmeaning. W cannot, in

determining the issueinvolved in the matter, |ose sight of the fact that the
private sector conpanies in place of introducing a pension schene takes
recourse to paynent of contributory Provident Fund, Gatuity and other

perks to attract the people who are efficient-and hard working. Different

of fers nade to an officer by the enployer, sanme may be either for the benefit
of the enpl oyee hinmself or for the benefit of the entire famly. |If sone
facilities are being provi ded whereby the entire famly stands to benefit, the
same, in our opinion, nust be held to be relevant for the purpose of
conputation of total incone on the basis whereof the anount of

conpensati on payable for the death of the kith and kin of the applicants is
required to be determ ned. For the aforenentioned purpose, we may nhotice

the elenments of pay, paid to the deceased

"BASI C 63, 400. 00
CONVEYANCE

ALLONANCE : 12, 000. 00
RENT CO LEASE : 49, 200. 00
BONUS (35% OF BASIC) : 21, 840. 00

TOTAL : 1,45, 440.00

In addition to above, his other entitl enents were :

Con. to PF 10% Basi c Rs. 6,240/- (p.a.)

LTA rei mbur sement Rs. 7,000/- (p.a.)

Medi cal rei mbursement Rs. 6,000/- (p.a.)

Super annuati on 15% of Basic Rs. 9,360/- (p.a.)
Gratuity Cont.5.34% of Basic Rs. 3,332/- (p.a.)

Medi cal Policy-self & Famly @ Rs.55,000/- (p.a.)
Educati on Scholarship @Rs.500 Rs.12,000/- (p.a.)
Payable to his two children

Directly"

10. There are three basic features in the aforenmenti oned statenment which
require our consideration :

1. Rei mbur serent of rent woul d be equival ent to HRA;
2. Bonus i s payable as a part of salary; and

3. Contribution to the Provident Fund.
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11. We may furthernore notice that apart therefrom superannuation
benefits, contributions towards gratuity, insurance of medical policy for self
and fam |y and education schol arship were beneficial to the menbers of the
famly

12. We have, however, no doubt in mnd that nedical reinbursemnment
whi ch provides for a slab and which keeping in view the term nol ogy used,
woul d nmean rei nbursenent for nedical expenses on production of nedica
bills and, thus, the sane would not conme within the purview of the

af orenment i oned cat egory.

13. The question came for consideration before a | earned Single Judge of
the Madras Hi gh Court in The Manager, National Insurance Co. Ltd. v.
Padmavathy & Ors. [CVA No. 114 of 2006 deci ded on 29.1.2007], wherein
it was held

"I ncome tax, Professional tax which are deducted

fromthe salaried person goes to the coffers of the

governent under specific head and there is no

return. \Wereas, the General Provident Fund,

Speci al - Provi dent Fund, L.1.C., Contribution are

amounts pai d specific heads and the contribution is

al ways repayabl e to an enpl oyee at the tine of

vol untary retirenent, death or for any other reason

Such contribution made by the sal aried person are

deferred paynents and they are savings. The

Suprenme Court as well as various H gh Courts

have hel d that the conpensati on payabl e under the

Mot or Vehicles Act is statutory and that the

deferred paynents nmade to the enpl oyee are

contractual . Courts have held that there cannot be

any deductions in the statutory conmpensation, if

the Legal Representatives are entitled to | unpsum

paynment under the contractual liability. If the

contri butions made by the enpl oyee which are

ot herwi se savings fromthe salary are deducted

fromthe gross inconme and only the net income is

taken for computing the dependancy

conpensation, then the Legal Representatives of

the victimwould | ose consi derabl e portion of the

income. In view of the settled proposition of |aw, I

am of the view, the Tribunal can nmake only

statutory deductions such as | ncome tax and

prof essi onal tax and any other contribution, which

is not repayable by the enployer, fromthe salary

of the deceased person while determning the

nonthly income for conputing the dependancy

conpensation. Any contribution nmade by the

enpl oyee during his life time, formpart of the

sal ary and they should be included in the nmonthly

i ncome, while computing the dependency

conpensation. "

14. Simlar view was expressed by a | earned Single Judge of Andhra
Pradesh H gh Court in S. Narayanamma & Ors. V. Secretary to Governnent
of India, Mnistry of Tel econmunications and Ors. [2002 ACC 582],
hol di ng

“I'n this background, now we will exanine the

present deductions nmade by the tribunal fromthe

salary of the deceased in fixing the nonthly

contribution of the deceased to his fanmly. The

tribunal has not even taken proper care while

deducting the anounts fromthe salary of the

deceased, at | east the very nature of deductions

fromthe salary of the deceased. My view is that

the deductions made by the tribunal fromthe

sal ary such as recovery of housing | oan, vehicle
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| oan, festival advance and ot her deductions, if any,
to the benefit of the estate of the deceased cannot
be deducted while conputing the net nonthly
ear ni ngs of the deceased. These advances or | oans
are part of his salary. So far as House Rent

Al l owance is concerned, it is beneficial to the
entire famly of the deceased during his tenure, but
for his untinely death the claimants are deprived
of such benefit which they woul d have enjoyed if
the deceased is alive. On the other hand,

al  owances, |ike Travelling Al owance, allowance
for newspapers/periodicals, tel ephone, servant,

cl ub-fee, car maintenance etc., by virtue of his
vocation need not be included in the salary while
conputing the net earnings of the deceased. The
finding of the tribupnal that the deceased was
getting Rs.1,401/- as net inconme every nonth is
unsust ai nabl e as 't he deducti ons nmade towards
vehi cl e | oan and other deductions were al so taken
into consideration while fixing the nonthly incone
of the deceased. The above finding of the tribuna
is contrary to the principle of ’'just compensation
enunci ated by the Suprenme Court in the judgnent

in Helen's case (1 supra). The Suprene Court in
Concord of India Insurance Co. v. Nirnmal adevi

and Ors., 1980 ACJ 55 (SC) held that

det erm nati on of quantum nust be |iberal and not
niggardly since law values life and Linb in a free
country ’'in generous scales’."

15. We nay, however, notice that a Division Bench of this Court

& Os. v. United Indian Insurance Co. Ltd. & Anr. [2004 ACC 533],

in Asha

wher eupon reliance has been placed by M. Satija, was considering a case

where, like the present one, several perks were included in salary.

reproduce the salary certificate hereto bel ow :
"This is to certify that Shri A.M Rai kar was
wor ki ng as AG 111 in this organi sati on has been
paid the follow ng Pay & All owances for the
nonth of May, 1995:

Ear ni ngs Amount Deduct i ons Amount

Basi c 3420. 00 CPF (9) 488. 00

Speci al Pay 70. 00 CPF (Add)

FDA 350. 00 Ggs 3.75
VDA 1040. 00 LIdds 509. 10

CCA 100. 00 HRA

HRA 1047. 00 VSPI 60. 00

Washing All. 75. 00 Soci ety 576. 00
Conv. 225.00 Uni on 3.00

Cant . Sub. 265. 00 HBA 340. 00

CEA 2040. 00 B. Fund 10. 00

Tot al 8632. 00 Tot al 1989. 85

Net Payable Rs. 6642.00 (Rupees six thousand
six hundred forty two only)."

In that case, this Court held

"Lastly it was subnitted that the salary certificate
shows that the salary of the deceased was

W may
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Rs.8,632/-. It was submitted that the Hi gh Court
was wong in taking the salary to be Rs.6,642/-. It
was subnmitted that the Hi gh Court was wong in
deducting the all owances and anobunts paid

towards LIC, Society charges and HBA etc. W

are unable to accept this subm ssion al so. The
claimants are entitled to be conpensated for the

| oss suffered by them The |oss suffered by themis
t he anobunt which they woul d have been receiving

at the tinme when the deceased was alive. There can
be no doubt that the dependents would only be
receiving the net amount less |/3rd for his persona
expenses. The High Court was therefore right in so
hol di ng. "

This Courtin Asha (supra) did not address itself the questions raised
before us. 1t does not appear that any precedent was noticed nor the term
"just conpensation’ was considered in the |ight of the changing societa
condition as al so the perks which are paid to the enpl oyee which may or
may not attract inconme tax or any other tax.

What woul d be 'just compensation’ nust be determ ned having regard
to the facts and circunstances of each case. The basis for considering the
entire pay packet is what the dependents have |ost due to death of the

deceased. It is in the nature of conpensation for future |loss towards the
fam ly incone.
16. In Rathi Menon v. Union of India [(2001) 3 SCC 714], this Court,

upon considering the dictionary nmeaning of conpensation held
"In this context a reference to Section 129 of the
Act appears useful. The Central Government is
enmpowered by the said provision to nmake rul es by
notification "to carry out the purposes of this
Chapter". It is evident that one of the purposes of
this chapter is that the injured victinms in railway
acci dents and untoward i nci dents nust get
conpensati on. Though the word "conpensation” is

not defined in the Act or in the Rules it is the

gi ving of an equivalent or substitute of equival ent
value. In Black’s Law Dictionary , "conpensation”

is shown as

"equi valent in noney for a |oss sustained; or

gi ving back an equivalent in either npney

which is but the neasure of value, or in

actual value otherw se conferred; or

reconpense in value for sone loss, injury or
service especially when it is given by

Statute.”

It neans when you pay the conpensation in terns

of noney it nust represent, on the date of ordering
such paynment, the equival ent val ue.

25. In this context we nay | ook at Section 128(1)

al so. It says that the right of any person to claim
conpensation before the Cains Tribunal as
indicated in Section 124 or 124-A shall not affect
the right of any such person to recover

conpensati on payabl e under any other |law for the
time being in force. But there is an interdict that no
person shall be entitled to claimconpensation for
nore than once in respect of the same accident.

This nmeans that the party has two alternatives, one
is to avail hinself of his civil renedy to claim
conpensati on based on common | aw or any ot her
statutory provision, and the other is to apply before
the Clainms Tribunal under Section 124 or 124-A of
the Act. As he cannot avail hinmself of both the
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remedi es he has to choose one between the two.
The provisions in Chapter Xl of the Act are

i ntended to provide a speedier renmedy to the
victins of accidents and untoward incidents. If he
were to choose the latter that does not nean that he
shoul d be prepared to get a | esser amount. He is

gi ven the assurance by the legislature that the
Central Government is saddled with the task of
prescribing fair and just conpensation in the Rules
fromtime to time. The provisions are not intended
to give a gain to the Railway Adm nistration but
they are meant to afford just and reasonabl e
conpensation to the victins as a speedi er neasure.
If a person files a suit the ampunt of conpensation
wi || depend upon what the court considers just and
reasonabl e on the date of determ nation. Hence

when he goes before the C ains Tribunal claimng
conpensation the determ nation of the anpunt

shoul d be ‘as on the date of such determ nation."

17. The anmounts, therefore, which were required to be paid to the
deceased by his enpl oyer by way of perks, should be included for
conputati on of his nmonthly incone as that woul d have been added to his
nmont hly i ncome by way of contribution to the famly as contradi stingui shed
to the ones which were for his benefit. W may, however, hasten to add that
fromthe said amount of income, the statutory anpunt of tax payable

t her eupon nmust be deduct ed.

18. The term’'incone’ in P. Ramanat ha Aiyar’s Advanced Law Lexicon
(3rd Ed.) has been defined as under

"The val ue of any benefit or perquisite whether

convertible into noney or not, obtained froma

conpany either by a director or a person who has

substantial interest in the conpany, and any sum

pai d by such conpany in respect of -any obligation,

whi ch but for such payment woul d have been

payabl e by the director or other person aforesaid,

occurring or arising to a person within the State

fromany profession, trade or calling other than

agriculture.”

It has al so been stated

"I NCOVE' signifies "what conmes in" (per

Sel borne, C., Jones v. Ogle, 42 LJ Ch.336). 'It is
as large a word as can be used’ to denote a
person’s receipts '(per Jessel, MR Re Huggins, 51
LJ Ch.938.) inconme is not confined to receipts
from busi ness only and nmeans peri odi cal receipts
fromone’'s work, lands, investments, etc. AR

1921 Mad 427 (SB). Ref. 124 1C 511 : 1930 MMWN

29 : 31 MW 438 AIR 1930 Mad 626 : 58 M.J

337."

19. If the dictionary nmeaning of the word "income’ is taken to its |ogica
conclusion, it should include those benefits, either in terns of noney or
ot herwi se, which are taken into consideration for the purpose of paynent of
i ncome-tax or profession tax although sonme el ements thereof nay or may

not be taxable or woul d have been ot herw se taxable but for the exenption
conferred thereupon under the statute.

20. In N Sivammal & Ors. v. Managi ng Director, Pandi an Roadways
Corporation & Ors. [(1985) 1 SCC 18], this Court took into consideration
the pay packet of the deceased.

21. We nmay notice that in T.N. State Transport Corporation Ltd. v. S
Raj apriya & Ors. [(2005) 6 SCC 236], this Court held

"8. The assessnent of damages to conpensate the
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dependants is beset with difficulties because from
the nature of things, it has to take into account
many i nponderables e.g. the |life expectancy of the
deceased and the dependants, the anmount that the
deceased woul d have earned during the remai nder

of his life, the amount that he woul d have
contributed to the dependants during that period,
the chances that the deceased may not have |ived
or the dependants may not live up to the estinmated
remai ning period of their |ife expectancy, the
chances that the deceased m ght have got better
enpl oyment or inconme or might have lost his

enpl oyment or incone together

9. The nmanner of arriving at the damages is to
ascertain the net incone of the deceased avail abl e
for the support of “hinself and his dependants, and
to deduct therefrom such part of his income as the
deceased was accustoned to spend upon hinsel f,

as regards both sel f-nmintenance and pl easure, and
to ascertain what part of his net incone the
deceased was accustoned to spend for the benefit
of the dependants. Then that should be capitalised
by multiplying it by a figure representing the
proper nunber of years’ purchase.

10. Much of the cal cul ation necessarily remains in

the real m of hypothesis "and in that region

arithmetic is a good servant but a bad master"

since there are so often many i nponderables. 1n

every case "it is the overall picture that matters"
and the court nust try to assess as best as it can the
| oss suffered."

22. Yet again in New India Assurance Co. Ltd. v. Charlie & Anr [(2005)

10 SCC 720], the same view was reiterated. However, therein although the
words 'net income’ has been used but the same itself would ordinarily nmean
gross inconme mnus the statutory deductions. W nust also notice that the
sai d decision has been followed in New I ndia Assurance Co. Ltd. v. Kal pana
(Sm.) & Ors. [(2007) 3 SCC 538].

23. The expression 'just’ nust also be given its |ogical nmeaning. Wereas
it cannot be a bonanza or a source of profit but in considering as to what
woul d be just and equitable, all facts and circunstances must be taken into
consi derati on.

24. In view of our finding abovenentioned, the appeal is to be allowed in
part in so far as the Hi gh Court had directed deduction of nedica

rei mbursement and tax el ements on the entire sumwhich according to the
statute constitute income. But we decline to do so for two reasons. Firstly,
the accident had taken place as far back as on 1st Septenber, 1997 and
secondly the Tribunal as also the High Court failed to/'take into consideration
rise in income of the deceased by way of pronotion or otherw se

27. For the aforementioned reasons, we are not inclined to interfere with
the i npugned judgment. This appeal is, therefore, dismssed. In the facts
and circunstances of the case, there shall be no order as to - costs.




